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wore altribuiable % Pro-DEFRA contributions. Subsequently, those trustswere
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.. - . Trustand the Represonted Weliare Trust, as well as certain group ¥erm lfe insurance S
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. trusts $o-be used to pay postretirement health benefit costs. The Pre-DEFRA Reserve .
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" Income to Corporation:' In.general, the Excess Pre-DEFRA Roseive was defined as the

L the entire Pro-DEFRA Reserve held undey the-policy’s retired lives reserves may be

" hakds woukd be amended 1o provide that the eftire Pre-DEFRA Resorve hokd under the




hmﬁotﬂgahomforme mprasemaden'ployaes. Inaddmon thetmsisand insurance

+ - palities would Incorperate provisions pemmitting any Pre-DEFRA Reserve amounts to

be relsased from the retired lives reserve and deposited in a separate postretirement
heaith benofit account within the trust. The amount of Pre-DEFRA Reserve that may be
mbasedforihemdﬁvaswsemnanytambbyearmlbemmnedby
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of such assels (if any). However, only an amount that would otherwise currently be
deductible under saction 419(a)(2) as a contribution to fund postretirement health
banafits may be transfemed to the health benefit accowit. Corporation will at no time
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- atisbutable to the recavery during the taxable year of any amount deducted in any prior -
tzoiable year to the exient such amount did not reduce the amount of tax lmposed by
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" that is fundaniontaBy inconsistent with the premise on which the deduction was initially

. .hased. The term “tax benefit rule® encompasses two concepts, an inclusionary part and

- anexciusionary past. The kiclusionary part has been developed in the courts and
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. Income when a fundamentally inconsistant event has occurred. The exclusionary partis -
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- US: 870, 877 (1688). lhmposobmmpmhmxlsmomdbyam
mbmbmdmmwmﬂmmm id. at 381. The tax
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" inconsistent with the pramise on which the deduction was iniially based, even if there is
no actual recovery of funds. . jd, at 381-383. Ono must consider the facts and

" . ‘ciieumstances of each case in light of the puspose and funciion of the provisions

. graniing the deductions. id, at 385. Although it is usually heipful 10 delermine whether
the tater event would have foreciosed the deduction ¥ & had occurred within the same

s yper, that Inquiry ls 7ot an exclueive test. See American Muual Life Insyrance Co,
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. v. United m,'za?'ﬁsd 1344, 1350 (Fed. C. 2001).

' comhmomtoawelfarebenemmndaredaduwbbwhenpdd,unonlynm
- qualify as ordinary end necessary business expenses under section 162 of the Code

. and only-4o the extent allowable under sections 419 and 418A. Those sections impose
" sticémits on the amount of tax-deductible prefinding permitted for contributions o a

. walfare benefit fund. The deducton limitations imposed by sections 419 and 419A

" apphy to contributions paid or accrued with respect 1o a welfare benedit fund after
".- December 31, 1885. mmmmmummwam
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: Rev mes-aaz. 1969-2 CB. m,mmmmmbbyeanmdngona
',MOBM\M? 1969, premiums peid or incured by an employer policyholder under
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refirod - are deduciible in full even though a portion of the premiumi is credited -

. 108 setred Bves reserve If (1) the balance in the reserve I8 heid by the nsurance

company solely.for the,purpose of providing insurance coverage on active or retired )
Bvas so long as any active or.retiréd émployees remain alive, and (2) the. amount added
- tothe refired fives resarve is not greater than an amount which would be. required to
- falily allocate the cost of the insurance coverage provided over.the working lives of the
.- -employnes ivolved. This revenue ruling also states that for texable years ending after
" June 17, 1969, such premiumis paid or incurred are deductible if in addition to the two
. - requirements, the irsurance contract states that the employer policyholder has no right
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. memnms-zc.a.ze holds that a texpayer's nonrsfundable
coatribution to an employee’s trust to provide group. health and kife Insurance for both
activo and retired empioyees is deductible under section 162 of the Code, when
conributions are actussially determined and made by the empioyer on a level basis so -
. that at the time of an employee’s retirement there is enough money in the fund to enable
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' taxpayer tothe fund maintained by the trustee for retired lives are business expenses
* deduetile under section 162 of the Code in the taxabie year paid or incusred but only to
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' - As'stated above; the tax benefit rule is impiicated when a taxpayer has taken a

. deduction in a prior year, and In a subsequent year an event occurs that is
ummmmmmmmmwmededum The facts and .

. clrounstances of each case must be considered "In light of the purpose and function of

-ﬂbpmnslonsgrmmmededm Hilisboro Nationgf Bank, 480 U.S. atsas
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- these cantributions would have been taken under section 162 for ordinary and
" nacessary busfness expensss, limited by the nies set out in Rev. Rul. 69-882,Rav

‘ mmmm Rul. 78-589. .
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. prewide postretirement ife-insurance coverage for nonrepresented employees would be

- ayailable topay posiretirement health benefils for nonrepresented employees (or to be

__ released from the retired fives reserve and deposited In a separate account within the
s:mevmhbemedUMpmposa). Simiarly, assets originally contributed to a

enm«ee(mbbemlmedbasapammmnﬂwmvmmm
purposs). With respact o either VEBA, howéver, only an amount that would otherwise
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. health benefRs will be transferred to the health benefit account. (Pursuant to section
'41&A(c)(2}&nseanmﬂsmmnmmamuldedaverﬂammnglmsdﬂw
" convered employees and aciuarially determined on a level basis for the postretirement
. mexical benefits to be provide to covered employees.) The released funds would only
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.. afpastretirembnt welfare banefita provided through the fiind.  Thus, the original
~ deductions would not have been foraclosed merely because the reserve amounts could

‘ ‘-bemedbrposbaﬂ:m:tmedeﬂasproposad. However, the deduction for those

. postretisament benefits was rot unlimifed - - the contributions had to be for ordinary and -
- necessaly business experises and the deduciible amount was subject to the rules set
outin Rev. Rul. 69-382, Rev. Rul. 68-478, and Rev. Rul. 73-589. Corporation has
MimemMﬂdmwmm
" . the lile insurance reserve would have been fully deductible under section 162 If the
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fosaclosed had the proposed transactions occumed in the taxable year of the :
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.- taw prior to the enactment of section 419. Accordingly, releasing assets in the retired
- lives reserves atiributable to Pre-DEFRA amounts that were originally contributed to -

fund postretirement Bfe insurance, in order to now fund postretirement heaith benefits, is
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. to thass assets and, thesefore, the incluslonary part of the tax benefit rule will not apply.
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We conclude th tha proposed transaction will not adversely affect the

detorminations i PLR 9701010. . - .
B Althongh you bave not asked us to address the section 4976 issne, we note that
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